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David Hulchanski, Centre for Urban and Community Studies, University of Toronto 
Margaret Parsons, African Canada Legal Clinic 
Peter Rosenthal, University of Toronto 
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Michael Shapcott, TDRC/NHHN & Centre for Urban and Community Studies 

Purpose 

Bruce Porter stated that the purpose of the evening was to share strategic thinking about 
the next step in promoting social rights. Currently, the international rule of law has been 
highlighted, and opportunities have opened up in this area. However, what gets done 
depends on who is available, and where their interests and priorities lie. 

Opportunities 

Porter identified five possible “openings”: 
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1. LEGISLATION 

In the past 10 years, there have been 3 decisions that have appeared to set back the cause 
of social rights.  

• Gosselin, which went to the Supreme Court in 2002, concerned a homeless woman, 
who challenged the Quebec social assistance program which set a much lower level 
of support for recipients under the age of 30 (about $170 a month). The challenge 
was based on s. 7 of the Charter (security of the person) and s. 15 (discrimination). 
The court found against Gosselin. 

• Fernandes, in Manitoba, concerned a disabled person. He asked for support so that 
he could stay in his home, rather than going into an institution. The court found that 
the right to security of the person does not include housing. 

• Conrad, in Nova Scotia, concerned the denial of interim social assistance to a single 
mother during the period in which an allegation that she was living with a man was 
being investigated. Again, the court found against her. 

Although all three judgments went against the plaintiffs, Porter believes that Gosselin is 
not a complete defeat, although the judgment showed an astonishing lack of empathy 
with those living in poverty. The decision was 5-4. Of the five justices who found against 
Gosselin, only one (Bastarache) categorically stated that s. 7 does not extend to poverty-
related programs. In fact, the court went out of its way to leave the door open to possible 
future challenges based on the security of the person. Porter suggested that perhaps the 
time was right to mount another challenge that draws the connection between government 
actions towards poor people, and section 7 of the Charter. 

2. INTERNATIONAL HUMAN RIGHTS INITIATIVES 

Canada has already made some headway in this area. It was Canadian NGOs that 
petitioned the Committee on Social, Economic and Cultural Rights give them standing in 
the review of Canada’s performance under the International Covenant, leading to the 
1993 finding that Canada was in violation of the Covenant, which became a newsworthy 
event. This was followed with an even more negative review in 1998 (followed in 1999 
by another negative review under the Covenant on Civil and Political Rights). The next 
review under ICSECR is due this year, but may be delayed. 

Although the Charter should be interpreted consistently with the provisions of both 
Covenants, Porter noted that the dissenting justices in the Gosselin decision (Arbour and 
L’Heureux-Dubé) failed to mention international human rights law.  

Porter described the remarkable experience of attending the reviews in Geneva, and 
finding himself in an environment in which housing is treated seriously as a basic human 
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right. He suggested that others might benefit from the experience and that better publicity 
for the next review might make more Canadians aware of the country’s human rights 
violations. 

3. TRADE AND INVESTMENT 

International law on trade and investment has focused largely on environmental and 
labour standards, but social clauses do exist. Moreover, although most international 
standards were developed with developing countries in mind, there is no reason why they 
could not be applied to developed nations. The anti-globalization movement is gathering 
steam, and the time might be right for a challenge using the social clauses of international 
trade law. 

In particular, Porter noted that brand-new tribunals have been created to adjudicate trade 
matters – so the creation of other kinds of international tribunals is equally possible. 
However, social rights activists haven’t yet moved on this front, and they aren’t getting 
involved in trade negotiations. 

4. SOCIAL UNION FRAMEWORK AGREEMENT 

At the national level, a social charter might offer the possibilities for adjudication of 
cases related to poverty and social rights. Individuals could bring forward cases to a 
tribunal for hearing, rather than using the traditional legal system. 

5. HUMAN RIGHTS LEGISLATION 

Human rights legislation is the only way to regulate non-state actors. Although Canadian 
human rights legislation is under review, the reform process has stalled. Despite a 
widespread sense that reform is needed and that current human rights institutions are 
dysfunctional, there is currently no energy around this issue. Justice LaForest, who heads 
up the review, is proposing to keep the old framework, but make some changes within it. 
However, the time may be right to propose a radical rethink of the legislation, which 
would incorporate international human rights law. 
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